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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.687 OF 2014
DISTRICT : THANE

sShri Vikas Eknath Jog,

Inspector of Legal Metrology, transferred from
Palghar, District Thane to Mumbai

Address for service of notice:

Shri B.A. Bandiwadekar, Advocate,

9, ‘Ram-Kripa’, Lt. Dilip Gupte Marg,
Mahim, Mumbai 400 016

.Applicant

Versus

1. The Controller of Legal Metrology, MS, )
Govt. Barrack No.7, Free Press Journal )

Marg, Mumbai 400021 )

2.  Shri M.R. Survase, )
Inspector of Legal Metrology transferred )

from Bhiwandi-2 to Palghar, Dist. Thane )

3.  The Principal Secretary, )
Food, Civil Supply & Consumer Protection)

Department, Mantralaya, Mumbai-32 )..Respondents
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Shri B.A. Bandiwadekar — Advocate for the Applicant
Shri A.J. Chougule - Presenting Officer for Respondent 1& 3
Shri M.D. Lonkar - Advocate for Respondent No.2

CORAM Shri M. Ramesh Kumar, Member (A}
DATE : 9th June, 2015

JUDGMENT

1. Heard Shri B.A. Bandiwadekar, the learned Advocate
for the Applicant, Shri A.J. Chougule, the learned Presenting
Officer for Respondents No.1 & 3 and Shri M.D. Lonkar, the

learned Advocate for Respondent No.2.

2. This OA No.687 of 2014 is filed by Shri Vikas Eknath
Jog, an Inspector of Legal Metrology, seeking issuance of
directions to quash the order dated 8.7.2014 by way of which
the applicant was transferred from Palghar to Mumbai and the
Respondent No.2, from Bhiwandi to Palghar in place of the

applicant.

The impugned order:

3. The preamble of the impugned order dated 8.7.2014

reads as follows:
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“INTFA WHATATNSA HRA d YHdE oips faar@ asa
AN Feftet fortaies Aer AMat e Aizn dgel cnfia getmarst,
ABRIE, NABIA BHAl- A Tgeid ferraat 3nfor aresta swda
UR uisdiEt giv- fada afade stufem, 2008 =0 Had 8 (9)
(2te1) a BetA ¥ (§) AN RIITAR Hod Ad 3.

The applicant’s name appears at Sr. No.60 and name

of respondent no.2 at Sr. No.61.

Contentions of the applicant:

4. Shri B.A. Bandiwadekar, the learned Advocate for the
Applicant, contended that:

a) The applicant has completed only 3 years of his tenure.

As a Group C employee, he is entitled for a term of 6 years.

b)  The judgment of the Aurangabad Bench of this Tribunal,
dated 10.1.2014, in OA No0.573 of 2013 in the case of Shri
Kalyan Asruba Darade Vs. The State of Maharashtra & Anr.

was relied upon. Paras 8 and 9 thereof reads as follows:

“8. Coming to the facts in the present Original
Application, it is an admitted fact that the Applicant

iIs a Group ‘C’ non-secretariat employee. He is,
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therefore, entitled to two tenures of 3 years each
before he could be transferred. Impugned order of
transfer dated 5.9.2013 is both a mid-term and mid-
tenure transfer. Compliance with the provisions of
section 4(4)(ii) and 4(5) is therefore a must. Learned
Presenting Officer has made available the concerned
Mantralaya file for our perusal. From the office notes
dated 22.7.2013 and 23.7.2013, it is seen that the
Principal Secretary of the Department of Food, Civil
Supplies and Consumer Protection has proposed
transfers of selection grade Inspectors (Group ‘B’
non-gazetted) taking their tenure as 3 years. For
lower grade Inspectors (Group ‘C’) the normal tenure
was reckoned as 6 years. However, Hon’ble Minister
has not agreed and ordered that both Lower grade
and selection grade Inspectors must be transferred
after 3 years as duties and responsibilities of both
the posts are identical and transferring some
Inspectors after 3 years and others after 6 years will
not be logical. We find that the reasoning given by
the Hon’ble Minister is no doubt correct but it is not
in consonance with the provision of the Transfer Act
and such an order cannot be upheld. This is so far
as prior approval under section 4(5) of the Transfer

Act for mid-tenure transfers is concerned.
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9.  As regards the contention of the Applicant that
the impugned transfer order violates section 4(4)(ii) of
the Transfer Act, there is no mention of any
exceptional circumstances or special reasons for

mid-term transfers. The only reason is :-

““HeI UHI & fada Sneien i faatasia an suden
Al AT B0 e,

This obviously will not be covered under exceptional
circumstances or special reasons for mid-term
transfer in the month of November when the
transfers are to be made only in April or May. The
fact that the number of employees transferred mid-
term is larger than those transferred in April-May
itself shows utter disregard for section 4(4)(ii) of the
Transfer Act. The impugned transfer order is bad in

law for violating section 4(4)(ii) of the Transfer Act.”

The Controller of Legal Metrology is not empowered to

issue the said transfer orders because a notification under

Section 7 of The Maharashtra Government Servants Regulation

of Transfers and Prevention of Delay in Discharge of Official

Duties Act, 2005 (hereinafter referred to as the ‘Transfer Act)

declaring authorities competent to transfer has not been

tssued.
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d) In Para 3 of the affidavit in reply the respondent has relied
upon directions of the Hon'ble Minister (Civil Supplies), to limit
the tenure of Inspectors to 3 years. The relevant part thereof

reads as follows:

Qe fanwndie Bllete g U 3iAcEenanid e UM
wRA- A F awd ga1 snagaud s Aws! G HRAE
HATA1 q e UHT RNAAAHED Tetleld STAAT THRvia A3l 3
TRates o Haotta Fata itk 318, A dHAd veE e S
fean viEca @R Eadda gaea 3iel USRS TERUEE ai%
ATdl Al 3R, AHB FReIERN 3 auER TG BN
3B g, A [stens B iR (asam) a dtored a2
fRlers  (Reagdl) 2 ddieg ooid s Jdd agetus

fedletepleal aecmian A AHEATARIEAR ANHIB HIGe FTAAR!

A AT BT AT’

e¢) The said directions cannot fulfill the requirements of

special reasons. A special reason has to be qua the applicant.

f) The crucial issue to be adjudicated is whether the
aforesaid directions constitute special reasons to restrict the
tenure of the applicant to 3 years in view of the judgment of
this Tribunal holding that a group C employee is entitled to a

normal tenure of 6 years.
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Affidavit in reply of respondent:

5. In the affidavit in reply, the respondent has
contended that:

a) As per Section 3 of the Act the normal tenure of
Government employee is 3 years. However, an employee from
the non-secretariat services, in Group C can be transferred
from the post held on his completion of two full tenures at that
office or department to the another office or department.
Section 4(4) of the Act provides that the transfers of
Government servants shall ordinarily be made only once in a
year in the month of April or May with certain exceptions.
Further, Sub Section 5 of Section 4 provides that the transfer of
the Govt. servant can be done by the competent authority
before completion of his tenure, after recording reasons and

with prior permission of the immediate superior authority.

b)  The applicant is a Group C employee and Controller, being
Head of Department, is the competent authority for the transfer
of the applicant as per Section 6 of the Act. Further, as
provided in the same section, Secretary, Food, Civil Supplies
and Consumer Protection Department is the immediate

superior authority.
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c) Honble Minister, Food, Civil Supplies and Consumer
Protection vide his letter dated 19.5.2014 directed the
Secretary, Food, Civil Supplies and Consumer Protection
Department to call a proposal for transfer of Inspectors who
have completed 3 years of tenure. It is evident from the letter
that the reasons thereof are mentioned therein. The
Government, thereafter vide letter dated 21.5.2014 directed
Controller of Legal Metrology i.e. the respondent herein, to
submit the said proposal in view of the letter of Hon’ble
Minister. Accordingly, a proposal for transfer of Inspectors was
submitted to the Secretary, Food, Civil Supplies and Consumer

Protection Department vide letter dated 27.5.2014.

d) The Govt. vide letter dated 8.7.2014 directed the
Controller to issue transfer orders of Inspectors as per the list

attached thereto.

e) The Controller of Legal Metrology is declared as Head of
Legal Metrology ~ Organization  vide GR  No.WMA-
1086/1706/Pra.Kra.488/na.pu.14 dated 29.1.1988 and GR
No.Vaimasha-1092/46/CR-2203/na.pu-14 dated 22.4.1992.
As such he is competent transferring authority in relation to

employees in Group B non-Gazetted and Croup C.

f) The Hon’ble Minister vide his letter dated 19.5.2014

addressed to the Secretary of the Department, has categorically
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mentioned that “the post of Inspector is for the purpose of
enforcement and traps by Anti Corruption Bureau and number
of pending cases in Court in this regard against the Inspectors
are more”. Further, possibility of such cases is likely to
increase if, the employee/Inspector is posted on the same post
“for more duration as pecuniary interest may be

entangled /involved”.

These constitute special reasons and, therefore, provisions

of the Transfer Act, 2005 have been followed.

Affidavit in reply of respondent No.2:

6. Shri M.D. Lonkar, the learned Advocate for
Respondent No.2 contended that:

a) The impugned order covers 87 employees. Only the

applicant has taken exception.

b) The date of the impugned order is 25.7.2014. So far the
applicant has not handed over charge. He has retained the
official seal and stamp with him unauthorisedly. A show cause
notice dated 7.8.2014 was served on the applicant (Page 76 of
the paper book).
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c)  Special reasons have been recorded. It is in the context of
enforcement work and a policy decision was taken to transfer
all who have completed 3 years. There is no malafide intention
or vested interests involved. The said decision was applicable

to everyone. It is not restricted to an individual case.

d) The learned counsel for the respondent no.2 relied on the
judgment dated 16.4.2009 of the Hon’ble High Court, Bombay
in Writ Petition No.8116 of 2008 STATE OF MAHARASHTRA
VERSUS ASHOK RAMCHANDRA KORE AND ANOTHER,
2009(4) Mh.L.J. 163 wherein the Head note and observations

reads as follows:

“(a) Maharashtra Government Servant’s Regulation
of Transfers and Prevention of Delay in Discharge of
Official Duties Act (21 of 2006), Section 4(5) -

(( Special case for midterm transfer - High Court
cannot substitute its opinion for that of the
competent authorities of the State — It will only have
to examine whether there are reasons making out a
special case and would interfere only if the order is
issued malafide.

The lacunae noticed in the work of 15t respondent, by
the Secretary Water Conservation Department, the

remarks made by the Minister Water Conservation
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and Minister Water Resources, provide sufficient
reasons and make out a special case for midterm
transfer as contemplated by the Transfer Act. In the
nature of the things it is humanly impossible for
High Court to assess the niceties of the
administrative needs and requirements of the
situation concerned. These decisions must be best
left to the administrative heads. High Court cannot
substitute its opinion for that of the competent
authorities of the State. Court will only have to
examine whether there are reasons making out a
special case. Interference would be warranted only if

the order is issued malafide.”

Analysis:

7.a) The contention of the applicant that a Group C employee
(non-secretarial service) is entitled to a term of 6 years is
acceptable. But Section 4(5) of the Transfer Act, 2005 provides
that Transfer of a Govt. servant before completion of tenure can
be ordered by the competent authority with prior permission of

the immediately superior authority.

b) The contention of the applicant that Controller of Legal

Metrology is not empowered to transfer Group C employees is
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not acceptable. Section 6 of the Transfer Act, 2005 provides for

transferring authorities. It reads as follows:

“6. The Government servants specified in column (1) of

the table hereunder

Transferring Authority spe

may be

transferred by the

cified against such Government

servants in column (2) of the table.

servants

Groups of Government

Competeni: Transferring

Authority

(1)

2

(a) Officers of All India
Services, all Officers of State
Services in Group ‘A’ having
pay-scale of Rs.10,650-15850

and above

Chief Minister

(b) All Officers of State Services
in Group ‘A’ having pay-scales
than Rs.10,650-15,850
and all Officers in Group ‘B’

(€) All employeeg“iiiwéroup ‘c

less

Minister-in-charge in |
consultation with Secretaries

of the concerned Departments.

'Heads of Departments.

(d) All employees in Group ‘D’

Regional

Departments.
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The Controller of Legal Metrology is declared as HOD for
all purposes vide GR dated 22.4.1992 of the Food & Civil
Supplies Department. It has been held by this Tribunal in OA
No.768 of 2014 Shri Dinesh Ramakant Gujrathi Versus The

District Collector, Raigad & Ors. decided on 27.4.2015 and

OA No.871 of 2014 Smt. Sadhana Bhagwan Kamble Versus

The Commissioner for Physical Handicaps, Pune & Anr.

decided on 27.4.2015 that if an officer is declared as HOD by

way of a specific GR or by inclusion in Appendix II of the MCS
(General Conditions of Services) Rules, 1981 even if no separate
notification under Section 7 is issued, the said officer is
inherently competent to issue order of transfer, because an
HOD figures in Section 6 of the said Act as a transferring
authority.

c) Now that the said issue is settled, as aforesaid, for
ordering transfer before completion of tenure, prior approval of
the next authority is a requirement. Further, special reasons
are to be recorded. Admittedly, a policy decision was taken by
the department, which, prima facie, satisfies the requirements
of special reasons. Since it covers everyone who has completed
3 years, no malafide can be attributed to the same. The said

special reasons are again reproduced below:

“Qaaua fasmndid Gflee g g 3iFACESTEvE 3gEa Ua

BHa-AlE T e 8 AEgaud Remis NEs! A HRATS
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DA & G UebUl sACIHAEA Tt Srieiedl YepRuid A i
et an Faotia Jata stk 318, AEB FAAR Vebrd TaleR S1d
Raa v I Fadss Jacas 3N TEREAl UbIHe a6
gl et 3w, e etz 3 auiEar @gea B
3aeeE 3R, AE AxEna Sod ERees (Basol) a soedt a2
iz (Rrwsiol) 2 lag Dol e Add &g
Rrfletesian agedidl Idd IR dlchlsds AHE HERIAAT

AT AER HI0AT Aal.”

It is not possible to accept the contention that a

special reason has to be qua a specific person.

d) In this regard, reliance of respondent no.2 on the
judgment dated 16.4.2009 of the Hon’ble High Court in WP
No0.8116 of 2008 Ashok Ramchandra Kore supra is acceptable,
A special reason needs to be prima facie reasonable and
prudent. If it satisfies that test, there is no need to subject it to
a detailed judicial scrutiny. The Hon’ble High’ Court has rightly

k observed, to reiterate:

“In the nature of the things it is humanly impossible
for High Court to assess the niceties of the
administrative needs and requirements of the
situation concerned. These decisions must be best
left to the administrative heads. High Court cannot

substitute its opinion for that of the competent
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authorities of the State. Court will only have to
examine whether there are reasons making out a
special case. Interference would be warranted only if

the order is issued malafide.”

e) Since the transfers figuring in the impugned order
restricted the tenure of the employees to 3 years, it had to
secure prior approval of the next higher authority, which is the
Minister, in consultation with the Secretary of the Department.
The said consultation with the Secretary has taken place
because Secretary has agreed with the special reasons involved.
The Minister has approved the list. Thus, the requirement of

prior approval of the next higher authority has been fulfilled.

f) The reliance of the applicant on the order dated 10.1.2014
in OA No.573 of 2013 is misplaced. As regards special reasons,
there were no special reasons recorded in that matter (Para 9
of the judgment). Facts of the case were different. It pertained
to transfer of selection grade and lower grade Inspectors and
distinction thereof. In this case, a clear cut policy has been laid

down with reasons therefor.

8. In view thereof, the impugned order is sustainable

because it fulfills the requirements of the provisions of Section
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4 of the Transfer Act, 2005. Thus, the OA No.687 of 2014 is

dismissed. No order as to costs.

Sd/-

(M. Ramesh Kumar)
Member (A}
9.6.2015

Date : 9th June, 2015
Dictation taken by: S.G. Jawalkar.

E: \JAWALKAR\Judgemems\QO15\6 June 2015\0A.687.14.0.6.201 5-VEJog-Transfer.doc
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